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Dear Birs : inlon Ko, 0«3084
$ The status s the\ office

of aounty Attor

lipseond Toux

Your letters apprise ug/of the

At the 1940 geseral Aleg b iaN ipssoab Oeounty, Roy

Saneing, the iuouxbent, receiyed 4 btey/ f0r the office of

gounty attorney, Francis Blmpaon, g »in dandidate for

the office, received 8865 votes,\ Mr, S)pson; however, was not

a duly licsnsed attorneysel-law 2% the time of the goreral elece
tion, or on Junusry 1.,/31941) the 4ste upon whiek he would hsve
unlitlod for the ofrile i\is not\go at thie tiws;, ¥hen ant
£ ho will beooze gbnyed atioraey,\ 4

- Under th
tus of the office,

pAvil Statutes of Texss, provides)

6t o dulyrllébnddd ctﬁorn‘y .

af laf shallbe eligible to the offies of distriev

n Sould not enter upon the duties of the of=-
or qi on Jenuary 1, 1941 Ee aennot 40 so a%
f¢ is ineligidble and osnnot qualify, You esk
whetrsr he nmay ign, Striotly speasking, he sannot resign from
an ofrice hs does not and cannot hold, At the most he oan only
relinquish any ¢laius thereto,

Horoover, Mr, Gensing was not elect®d to the office of
eounty ettorney boaause lis 6id not reosive a fajority of the votea
oast at the gonaral election, Allen vs. Fisher, 1l¢ Tox, 38, 19
8, ¥, {84} Y31} Opinton O~263L«A by this depaxrtneat,
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A sounty ettorney is eleoted for a term of two
yosrs only. - Seotion 21, Article 8, Constitution of Texas.

¥r, Sansing's term of office as county sttorney
expired two yesrs after Janusry 1, 1939, Article 2989a,
Vernon's Annotated Civil Statutes, He mey, howsver, oone
tinue to perform the duties of such office until his suscese
sor is elected or appointed and quslified, Zection 17 of
Article 18 of the Constitution of Texzasy Artiocle 18, Revised
Civil Stetutes of Teoxes,

Article 2355, Revised Civil 3tetutos of Texss, with
Tespeat to tlie power of the commissionerst oourt to rill va~
canciss in certein county officas, providess

“"The oourt shall have power to £1l1) vacancies
in the office of: * * * gouaty attorney “ * ¥
Such vagencies shsl)l be filled by 2 majority vote
of the members of maid eourt, present and voting,
and the firet ohceen ahell hold offioce until the
next genercl] eleqtion,”

Under the doatrine of the cases of State vs, Cocke,
54 Tex, 45823 Tom vs, Klepper, 172 &, ¥, 721} and Denison vs,
State, 61 S, ¥, (zaf 1017, 1t 1s our opinion thet thére was &
veeenoy in the office of county attornsz of ILipsoord County
on Januery 1, 1941, with ¥r, Sensing, the incumbert, cocatinue
ing to perform the duties of the office in virsue of Seotion
éz :ttArticlc 16 of the Constitution and Article )18 of the

atuves,

In the Cooke case it was held “that g vacaney oen be
oreatod by the election of one eligible to hold the office,
end his feilure to qualify, hss been expressly@cided,” Fere
taining to an officer holding over, the Court seldt "the right
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of the officer who thus holds oveyr is by sufferance, rather
than from any intrinsie title to the office,"

The csse of Ton vs, Klepper involved e fact situation
whers s gounty comaissioner was not slected et the general
sleotion, The sourt saids

% & ¢ % The only renaining question to be de-
torained 1s: Yas sppellant sntitled to hold over
for another two years, or was there a vacanoy in
§§° gﬂu of eounty comuissioner for praoinot

]

"our opinicn is that thore was s vasanoy in

the offioce of county oommissioney for that preoinot
within the meaning of artiocle ££40, Revised Etatue
4o, alove guoted, =t the expiration of appellsntts
mi two years' servioe, dy resson of the failure

to slect a commissioner for that precinct at the
generel eleotiocn in 18ld, Y¥Ye think this view 8o~
gords with the settled goucy of our state Cone
stitution reatristing the duration of ths terms

of offics, s provided in the articles of tha Cone
stitution snd statute quoted, A holding bZeyond the
two years would de -h{omrremc s rather than from
eny intrinsie title to the office, The guestion ham
frequoently dPeon the sudject of juiliclal Investigation,
end hes given ogoasicn $o disagree=ent of opinien in
other Jurisdiotions, ' A review of the variouvs holde
ings and the reasons given would be of little value,
¥e are of the opinion that, while the urg question
gereunud. vithout some qualifying faet, has not
basn before our eourts for 4ecision, the courts in
“this stats in seversl cases have n%abltahod gnri.n-
ociples that £4x the rule of construetion and inter
pretetion of the prinsiple fnvolveds In addition

to the articles of the titutibn and statutes

of this stste, already referred o and quoted, we
refor to the cases Of Maddox v, York, £1 Tex, Civil
Appe 622, 854 8, ¥, BB (same case coriitisd to Supremse
Court on osrtiricate of dissent and affirmed, 93 Tex,
275, OB B, ¥, 1133); State ex rel, Boves v, Jatlin,

¥
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B4 Tex. 48, 19 5, Vi, 302§ Blokford v, Cocke, 54
Tex, 482§ Robinson ve State ex rel. Subsnk, 28
5.;}'.56.-1‘1

In Denison vs, State, surra, it was doclured:

"The languaget]f rejected, zaild orffice shell
lmmodiatelg becons vacant, end the governor shall,
without delsy, moke further nomiasztions, until a
confirmaticn takes plece,' clesrly end by necesusry
implicztion denies to & nominee, whose confirmetion
hes btasn rejected by the Senate, sny:  right whate
ever to occoupy the office or to diaschsrze, after
such rejeotion, eny of the duties thereof,

"But, appellant oontends, this yrovisicn of the
Constitution does not apply in tha instent oase boe
ocaute there was in contemplation of law, no fvac-
ancy'! for the reason thst the incuabent of such of=
fice, under erticle 18, section 17, of the constitu-
tion, snd article 18, R, &., holds over until kis
successor is appointed and jualifies, Yon, Cone
Johnson's term of office expired on Fedruary 19,
1933, Thers is considerable confliet of dscision

in the verious ststes es tO whether the expirstion
of an incunmbentts term of office creates & vaganoy
in the offies in question, The holdinge in the vare
icus courts on this question rest in large measure
upon tha wording of the partioculzr Constitutions

and statutes involved, See 46 C, J. 969, &and cases
olted; £2 R, Co L, 556§ Annotations in 48 L. Re Ae
(Ne Se¢) 1202, The jquestion, however, im this state
is foreclosed, There has bveen rfurnisbed us & copy
of en opinion by Attorney Generel B, 7, locney give
en to Fon, Janes Z, Ferguson, while Governor, on
Fadrusry 19, 1917, on facts almost fdentloszl with
these of the ¢ase st bar, wherein, in en sble end
extensive consideration of this questior, the Govers
nor wee edvised thet upon the expiratiocon of the term
of &n eprointive offioce, for the purposes of necming
the inoumtent's successor thwrein, a vacsnoy e xfeted
within the nesning of seotion 12 of erticle 4 of the
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Constitution, &Gee Ops, Atty. Uone 1916«1918, p.
398, This conelusion is glearly susteined by the
cases of Ton v, Klepper (Tox. Olve Appe) 178 8,
¥, 721 {writ ref,)} Meddox v, York, Bl Tex. Civil
App. 628, 64 9, W, B4, 2O} Id., 923 Tex. 295, 06 b5,
e 11533 3tute v, Catlin, 64 Tox. 48, 19 8, Ve BOZe
See, also, 48 C, J, 968} In re Adviwory Opinion
to Sovernor, 65 Fle, 434j OF 50, 363, 5O L. Re As
268 (e Bo) D68} Btute v, Thomss, LOE Mo, 85, 14 S, ¥,
1@8‘ State v, Willloms, 2E2 ¥o, EB68, 121 8, ¥, 64,
17.5nn, Ces, 1006, Tnis question was gonolusively
dispcaad of we think in the EKls;per Cs66, snd we
pretermit further discussion of it here, * % *

, - It 1s our opinica thaot the atteumpted eleation of an
ineligidle parson to sn office ia strictly anslagous t0 the adb-
senoe of any elsotion, as in the Tow vs, Klepper osse, and to
the principles 1nvukn& in the Denison oase; &8 well as the Cooke
case, tcuohing the question of & vagancy in office,

o A5 said by the Suprese Court in the aaakt case: "This
view msoords with the settled policy of our Stete Constitution,
roapoqtins'bho duration of the terns ofoffice,"

It s therefore the opinion of thiu depurtment that
there sxiete at thie tixe @ vsosnoy in the office of county ote
toraey of Lipscosb odunty, within the purview of Article 2858
which may be £illed by appointment by the comnissionerst co
of the aounty, pureuunt to the provisions of such statute, i¥r,
Sansing wey uontinus to perform the duties of the office unti)
tg;isppointmsnt 16 msde snd the appointes has qualified for the
office, S Coe

APPROVED JAN 30, 1941 . Yours verytruly

FIRST ASSISTANT
ATTORNEY GENERAL By
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